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IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 
 
Criminal Revision Case NO.         

 
:-     

 
16 (S-3) of 2016 
 
 

Present      : A.K. Borah, AJS 
Sessions Judge, Sonitpur 
Tezpur. 

 
Petitioners  

 
: 

 
1. Sri Gabriel Tumbal 
2. Sri Prabhu Sahai Tumbal 
3. Sri Anand Masi Tumbal 
4. Sri Christ Anand Tumbal 
          All sons of Late Lucs 
Tumbal.    
5. Smt. Jiwani Tumbal 
      D/O Sri Prabhu Sahai  
      Tumbal.    

 
           All residents of village 
– Namchuburi, Panbari, PO & 
PS Dhekiajuli, Dist. Sonitpur, 
Assam. 

  
  -Vs- 

 

Opposite Party 

 :    1. Sri Subal Chandra Roy 
S/O Late Gangabashi Roy, 
Resident of Dhekiajuli Town, 
Ward No. 4, PO PO & PS 
Dhekiajuli, Dist. Sonitpur, 
Assam.  
2. State of Assam 

(Represented by PP) 
 
 

Counsel for the Petitioner :  Mr. P.S. Sethi, Advocate. 
 

Counsel for Opposite Party   :  Mr. S. Misra, Advocate.  

 
Date of hearing  

 
: 

 
05-05-2017 
 
 

Date of Order/Judgment : 05-05-2017 
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J  U  D  G  M  E  N  T. 
 
1.  This Revision petition u/s 397/399 of Cr.P.C. has been preferred by 

the petitioner against the order dated 05-05-2016 passed by learned 

Additional District Magistrate, Sonitpur, Tezpur in Misc. Case No. 

16/145/146/2016 whereby attaching the land of the petitioners.  

 

2. The revision petitioners’ case, precisely, is that the Opposite party 

as a petitioner herein filed a petition before the learned Additional District 

Magistrate, Sonitpur, Tezpur on 08-04-2016 praying for drawing up a 

proceeding u/s 145/146(1) of the Cr.P.C against the Opposite party. It is 

alleged that the 1st party/petitioner purchased a plot of land measuring 4 

bighas out of total land measuring 14 bighas 4 lessas under Dag No. 133 

covered by PP No. 153 of village Nam Chuburi, Panbari, Mouza- Dhekiajuli, 

CO & PS- Dhekiajuli, Dist. Sonitpur, Assam at a consideration of Rs. 

40,000/- upon execution of sale deed No. 1318 for the year 2001 which 

was registered on 13-11-2001 and possessed the land. After purchasing 

the land, his name was mutated in Zamabandi and has been paying land 

revenue regularly for the schedule land and therefore, the petitioner 

becomes absolute owner of the said property. It is stated that the 2nd 

party and their associates are very dangerous and the persons of the 2nd 

party along with their associates on 25-02-2016 at night constructed a 

temporary house over the schedule land by use of force. The persons of 

the 2nd party and their associates started ploughing the schedule land in 

order to cultivate the same. The 2nd party on 05-04-2016 started throwing 

Ahu paddy seeds in the schedule land, the 1st party obstructed them, but 

they have threatened to kill the 1st party. 

  On receipt the petition, the learned Additional District Magistrate 

called for the police report. On perusal of the police report, learned 

Additional District Magistrate started a proceeding u/s 145 Cr.P.C. and 

ultimately learned Additional District Magistrate has passed an exparte 

order by attaching the sechedule land u/s 146(1) of Cr.P.C. on 05-05-

2016.  
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3. Being aggrieved by the aforesaid order, the petitioner/revisionist 

filed this revision assailed that the impugned preliminary order cannot be 

allowed to remain sustain on the  grounds that – 

(i) the dispute between the parties is purely a private dispute and 

civil nature.  

(ii) the learned Magistrate had illegally passed the order of 

attachment without giving any opportunity of hearing of the 

petitioners and merely on the basis of the police report inspite of 

fact that the said schedule disputed land is an agricultural land and 

the petitioners had sown few area of paddy and few areas are yet 

to be sown by them and due to attachment there is likelihood that 

said paddy may be destroyed as the petitioners are not allowed to 

enter into the said disputed land.  

(iii) Besides, for the same schedule plot of land the petitioner has 

filed a Title suit against the petition of the aforesaid 145 

proceeding being TS No. 15/2016 for declaration, eviction and 

permanent injunction. Inspite of that knowing the civil suit, learned 

Magistrate attached the property. That apart, since the petitioner 

has filed this case against the opposite party as defendant for 

declaration, eviction and permanent injunction, therefore, it is 

implied that defendant were occupied the said land i.e. why relief 

sought in the said Title Suit to eviction of the defendant apart from 

declaration and permanent injunction.   

  

4. I have heard the argument put forwarded by the learned Counsels 

for both the parties and I have also thoroughly perused the instant case 

record and the connected case.  

Point for determination : 

5. Whether the impugned order of attachment dated  05-

05-2016 passed by the learned Additional District 
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Magistrate, Sonitpur, Tezpur in Misc. Case No. 

16/145/146/2016, is liable to be set aside, on the 

ground, as mentioned in the revision petition? 

Decision and Reasons for Decision. 

Legal position: 

Section 145/146 of Cr.P.C. 

6. It may be mentioned that the Executive Magistrate, before 

invoking Section 145 Cr.P.C. (i) it must be satisfied as to existence of a 

dispute likely to cause a breach of peace concerning land or water ; (ii) 

pass an order in writing ; (iii) the order must state the ground of being 

satisfied ; (iv) the order must require the parties to attend the Court on a 

specified date and time and put in written statement as to actual 

possession of the subject matter of the dispute;   and (v) the subject 

matter of the dispute has to be described in the order. Possession 

referred to in Section 145 Cr.P.C is actual and exclusive possession of the 

subject matter. After issuing preliminary order and after serving copy of 

the order, passed under Section 145(1) Cr.P.C, the Magistrate is required 

to receive all such evidence as may be produced by the parties and take 

such other evidence, if any, as he may think necessary. A final order 

cannot be passed under Section 145 (6) Cr.P.C , unless he can decide 

which party was in possession on the date of conditional order. If he is 

unable to decide that question, he can make an order of attachment 

under Section 146(1) Cr.P.C. However, under Section 145 (5) Cr.P.C., the 

Magistrate at any time before a final order is passed under Section 145 

(6) Cr.P.C., cancel the conditional order as soon as he is satisfied that no 

such dispute likely to cause breach of peace. On the other hand, as per 

Section 146 Cr.P.C., the Magistrate, in a proceeding u/s 145 Cr.P.C, may 

issue interim order of attachment at any time after passing an order 

under Section 145(1) Cr.P.C., when it appears to him (i) to be a case of 

emergency ; (ii) if he decides that none of the parties was in actual 

possession or (iii) if he is unable to satisfy himself as to which of them 

was then in possession of the subject matter of dispute.       



 

Page 5 of 7 
 

7. The impugned order dated 05-05-2016 passed by learned 

Additional District Magistrate, Sonitpur, Tezpur in Misc. 16/145/146/2016, 

reads as follows: 

“05-05-2016   1st party present, 2nd party has submitted a 
petition seeking time for appearance. Seen the petition filed by the 
1st party and also the police report. Now, I am satisfied that there 
is every likelihood of breach of public peace over possession of 
disputed land as described in the schedule below. Hence, a case 
u/s 145 of Cr.P.C. has already been started.  

Since the matter is of urgent nature, the land mentioned 
below is attached forth with u/s 146(1) of Cr.P.C.  

   Schedule of the land:  

1. A plot of land measuring under 154 Miyadi Patta Dag 
No. 129, measuring 10 bighas 3 kotha, 8 lessas out of 
1 katha 6 lessas,   village Nam  Chuburi, Panbari, 
Mouza- Dhekiajuli, CO & PS- Dhekiajuli, Dist. Sonitpur, 
Assam. 

2. A plot of land measuring under 154 Miyadi Patta Dag 
No. 129, measuring 10 bighas 3 kotha, 8 lessas  under 
3 Bighas,   village Nam  Chuburi, Panbari, Mouza- 
Dhekiajuli, CO & PS- Dhekiajuli, Dist. Sonitpur, Assam. 

3. A land measuring under 153 Miyadi Patta, 133 Dag No., 
14 bighas 4 kotha, 4 lessas under 2 bighas,   village 
Nam  Chuburi, Panbari, Mouza- Dhekiajuli, CO & PS- 
Dhekiajuli, Dist. Sonitpur, Assam. 

4. A land measuring under 153 Miyadi Patta, 133 Dag No., 
14 bighas 4 kotha, 4 lessas under 4 bighas,   village 
Nam  Chuburi, Panbari, Mouza- Dhekiajuli, CO & PS- 
Dhekiajuli, Dist. Sonitpur, Assam. 

Boundary: 

North- Sri Palon Masi, East – PWD Road,  

South – Md. Chand Mian and West – Nur Islam land  

O.C of Dhekiajuli Police station is directed to carry out the 

order with the help of concerned Lat Mandal.  

  Fixed – Date 16-05-2016” 

 

 



 

Page 6 of 7 
 

Analysis of the order. 

8. It is seen that the learned Additional District Magistrate, Sonitpur, 

Tezpur having gone through the police report and the contentions made 

in the petition filed by the petitioner-Opposite party, herein, satisfied as to 

the existence of dispute over the possession of the disputed land, 

described in the schedule and it was apprehended that the dispute likely 

to cause breach of public peace in the locality and accordingly, passed the 

preliminary order drawing up a proceeding u/s 145 Cr.P.C., and further 

put the disputed land under attachment u/s 146(1) Cr.P.C., prohibiting 

both the parties from entering into. By the impugned order, the learned 

Additional District Magistrate, Sonitpur, Tezpur, has required both the 

parties to attend his court on 16-05-2016. Thus, the impugned exparte 

preliminary order clearly stated the grounds on which the learned 

Magistrate’s satisfaction has been based.  

9. It also appears that for the same schedule plot of land the 

Opposite party Subal Chanda Roy filed a Title Suit being No. 15/16 

against the petitioner and others for declaration, eviction and permanent 

injunction. 

 Learned counsel for the petitioner submitted a case law viz., Ram 

Sumer Puri Mahant – appellant Vs. State of UP and others- 

Respondents  reported in (1985)1 Supreme Court cases 427 where 

the Hon’ble Apex Court held that – “When a civil litigation is pending for 

the same property wherein the question of possession is involved and the 

parties are in a position to approach the civil court for interim orders such 

as injunction or appointment of receiver for adequate protection of the 

property during pendency of the dispute, there is no justification for 

initiating a parallel criminal proceeding under section 145, Cr.P.C. 

Multiplicity of litigation is not in the interest of the parties nor should 

public time be allowed to be wasted over meaningless litigation. 

Therefore, the parallel proceeding should not continue and the order of 
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the Magistrate directing initiation of such a proceeding under section 145 

Cr.P.C must be quashed.”   

10. Under the aforesaid reasons, the revision is allowed and the 

impugned order dated 05-05-2016 passed by learned Additional District 

Magistrate, Sonitpur, Tezpur in Misc. Case No. 16/145/146/2016, is 

hereby set aside.   

 11.  Send back the LCR along with a copy of this order.   

 

 Given under my hand and seal of this Court on this the 5th day of 

May, 2017. 

 

 

 

               (A.K. Borah) 
                              Sessions Judge 

                              Sonitpur, Tezpur 
Dictated and corrected by me. 

 
 
 
 
(A.K. Borah) 
Sessions Judge, 
Sonitpur, Tezpur 
 

 

Dictation taken and typed by me.  

 

(R. Hazarika) 
Steno. 


